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AWARDS OF ATTORNEYS' FEES AGAINST 

THE UNITED STATES THE SOVEREIGN 

IS STILL SOMEWHAT IMMUNE 

Henry Cohen* 
I. INTRODUCTION 
In Alyeska Pipeline Servtce Co. v. Wilderness Soctety 1 the 
United States Supreme Court wrote: "In the United States, the 
prevailing litIgant IS ordinarily not entitled to collect a reasonable 
attorneys fee from the loser"2 ThIS IS known as the Amencan 
Rule" and denves from the common law It has, however, numer 
ous statutory exceptIons; some, if not most, of whICh Congress en­
acted to encourage pnvate litIgatIon to Implement public policy 3 It 
also has two major common law exceptIons, the common benefit 
doctrme and the bad faith doctnne, whICh denve from the histonc 
authority of federal courts to do equity m partIcular situatIons. 4 
Apart from the Amencan rule, awards of attorneys fees agamst 
the United States traditIonally were barred at common law under 
the sovereIgn Immunity doctnne. The sovereIgn Immunity doctnne 
not only protects the government m suits agamst it, but also pre­
cludes a party from obtammg court fees when he wms a Judgment 
agamst the government. 5 ThIS artICle will exam me Congress adop­
tIon of the sovereIgn Immunity doctnne to bar fee awards agamst 
the United States. It will examme the availability of the common 
law exceptIons to the Amencan rule m suits agaInst the United 
States and, m the appendix, it will present the statutory exceptIons 
Congress has created to allow fee awards m such suits. Finally it 
will discuss the WIsdom of contInumg to bar awards of attorneys 
fees agaInst the United States. 
Legislative Attorney for the Amencan Law DiVISIOn of the CongressIOnal Re­
search Service of the Library of Congress. B.A., Queens College, 1970; J.D., St. 
John UnIversity 1975. The viewS expressed herem do not necessarily represent 
those of the CongressIOnal Research Service or the Library of Congress. 
1. 421 U.S. 240 (1975). 
2. [d. at 247 
3. [d. at 263. 
4. Sprague TaCOnIC Nat'l Bank, 307 U.S. 161, 166 (1939). 
5. FaIrmont Creamery Co. v. Minnesota, 275 U.S. 70, 74 (1927). 
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II. SOVEREIGN IMMUNITY DOCTRINE 
At common law an award of costs was allowed generally ex­
cept when the Judgment was agamst the United States. 6 Adophon 
of the Federal Rules of Civil Procedure m 1938 contmued thIS pol­
ICy Rule 54(d) provIdes: 
Except when express provlSlon therefor IS made m a statute 
of the United States or m these rules, costs shall be allowed as 
of course to the prevailing party unless the court otherwIse di­
rects; but costs agamst the United States, its officers, and 
agenCieS shall be Imposed only to the extent permitted by law 7 
The Supreme Court has srud that the phrase refernng to costs 
agrunst the United States was merely declaratory and effected no 
change m prmclple. 8 Federal law pnor to 1966 pursuant to sechon 
2412 mamtruned the pnnclple of sovereIgn Immunity to preclude 
recovery of costs: "The United States shall be liable for fees and 
costs only when such liability IS expressly prOVIded for by Act of 
Congress."9 In 1966, section 2412 was amended such that the stat­
ute would now permit recovery of costs, but not attorneys fees: 
Except as otherwIse specifically proVIded by statute, a Judg­
ment for costs, as enumerated m sectlOn 1920 of thIS title but 
not mcluding the fees and expenses of attorneys may be awarded 
to the prevailing party m any CIvil action brought by or agamst 
the United States or any agency or offiCial of the United States 
actmg m hIS offiCIal capacity m any court havmg JunsdictIon of 
such action. 10 
The purpose of thIS change was to correct a disparity between the 
United States and pnvate litigants concernmg the allowance of 
court costs. Until 1966, if the United States won on a drum, it re­
covered full costs, but only rarely would a successful pnvate liti­
gant receIve court costs agrunst the United States. ll As attorneys 
fees, however generally were not recoverable by the United 
States, there apparently was no need perceIved to make them re­
coverable agrunst the United States. The First Circuit m Natural 
Resources Defense Council, Inc. v. Envtronmental Protection Agen­
6. Pine River Loggmg Co. v. United States, 186 U.S. 279,296 (1902). 

7 FED. R. CIV P 54(d). 

8. Reconstruction Fin. Corp. J.G. Menihan Corp., 312 U.S. 81, 83 (1941). 
9. Act of June 25,1948, Pub. L. No. 80-773, § 2412(a), 62 Stat. 973. 
10. 28 U.S.C. § 2412 (1976), as amended by Act of July 18, 1966, Pub. L. No. 
89-507 § 1, 80 Stat. 308. 
11. S. REP No. 1329, 89th Cong., 2d Sess., reprtnted In [1966) 2 U.S. CODE 
CONGo & AD. NEWS 2528. 
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cy12 noted the apparent mconsistency of disallowance of attorneys 
fees agaInst the United States m light of the congressIonal mtent to 
elimmate unfaIrness. The court pomted out, however, that In 1966 
there were few exceptions to the Amencan rule, so the need to 
elimmate the mconsistency was not pressmg. Supreme Court dicta 
m Alyeska confirmed that sectIOn 2414 on its face,13 and m light of 
its legIslative hIstory generally barred attorneys fees whICh, if al­
lowable at all, must be expressly provIded for by statute. 14 
III. COMMON LAw EXCEPTIONS TO THE AMERICAN RULE 
The two major common law exceptions to the Amencan rule 
are the common benefit doctnne and the bad faith doctnne. Use of 
these exceptions agaInst the United States appears precluded by 
section 2412.15 The Supreme Court, however, has never explicitly 
ruled on the availability agaInst the United States of the common 
law exceptions. 
The common benefit, or common fund, doctnne shifts the 
burden of fees to those who benefit from the outcome of the law­
suit. In the leading case of Trustees v. Greenough,16 the Supreme 
Court approved an award agaInst the beneficianes of a trust m fa­
vor of a trustee. Noting that traditionally a trust paId for its own 
admmistratIon, the Court allowed reImbursement of the substantial 
cost whIch had been borne by the trustee dunng eleven years of 
litigation whIch was carned on to rehabilitate and protect the trust 
from waste. In Mills v. Electnc Auto-Lite Co. 17 the Court allowed 
a fee award agaInst stockholders m a successful denvatIve suit even 
though the suit produced no monetary damages. That suit Involved 
a claIm that officers of the corporation had VIolated the Securities 
and Exchange Act by releasmg a mIsleading proxy statement. The 
12. 484 F.2d 1331, 1335 n.3 (1st Cir. 1973). 
13. On its face, § 2412 bars awards of attorneys fees In all actions brought by 
or against the United States. 28 U.S.C. § 2812 (1976). There appears, however, to 
have been no Intention to depnve the United States of its nght to recover awards un­
der common law exceptions to the Amencan rule, and an award under the bad faith 
doctrine has been made without mention of § 2412 as possible bar. Copeland v. 
Martinez, 435 F Supp. 1178 (D. D.C. 1977), affd, 603 F.2d 981 (D.C. Cir. 1979), 
cert. denied, 48 U.S.L.W 3462 (Jan. 22, 1980) (No. 79-647). And, III Burgess v. 
Hampton, the court, without mention of § 2412, demed government motion for at­
torneys fees because it found no bad faith on the part of the lOSing party. 73 F.R.D. 
540, 544 (D. D.C. 1976). 
14. 421 U.S. at 267-68. 
15. [d. 
16. 105 U.S. 527 (1881). 

17 396 U.S. 375 (1970). 
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Court awarded fees from the corporate treasury on the theory that 
smce it was the corporatIon that benefitted from the litIgatIon, the 
corporatIon should pay the costs of the litIgatIon. The common 
benefit doctnne ordinarily does not encounter the soverelgn 1mmu­
nity doctnne, although the problem has occurred when the United 
States was successfully sued to disburse appropnated funds. 18 
Three dec1s10ns by the United States Court of Appeals for the Dis­
tnct of Columb1a Circuit mdicate that sectIon 2414 precludes use 
of such funds to pay attorneys fees. 19 In National Council of Com­
munity Mental Health Centers v. Mathews,20 the court acknowl­
edged that the Supreme Court had not resolved the conflict ansmg 
between sectIon 2414 and Judic1ally created exceptIons to the 
Amencan rule m suits mvolvmg the United States or a federal 
agency 21 
The second exceptIon to the Amencan rule of attorneys fees 
permits fee awards when the unsuccessful party has litIgated m bad 
faith. A leading bad faith exceptIon case 1S Hall v. Cole 22 m wh1ch 
the Supreme Court described the bad faith exceptIon as punitIve23 
and noted that bad faith could be found not only m actIOns leading 
to litIgatIOn, but also m the conduct of the litIgatIon itself.24 The 
question of the availability agamst the United States of thls excep­
tIon has not been dec1ded by the Supreme Court. 25 The First Cir 
cuit has SaId, however, that sectIon 2412, because it 1S a limited 
WaIver of sovere1gn lmmunity cannot be read to 1mply a bad faith 
exception to the Amencan rule m attorneys fees awards agaInst the 
United States. 26 The Sixth Circuit later followed the First Circuit, 
concluding that m the absence of express statutory authority attor 
18. National Ass n of Regional Medical Programs, Inc. v. Mathews, 551 F.2d 
340 (D.C. Cir. 1977), cert. dented, 431 U.S. 954 (1977); Pealo Farmers Home Ad­
minIstration of the United States, 562 F.2d 744 (D.C. Cir. 1977); National Council of 
Community Mental Health Centers, Inc. v. Mathews, 546 F.2d 1003 (D.C. Cir. 1976), 
cert. dented, 431 U.S. 954 (1977); accord, Amencan Ass of Marnage and Family 
Counselors, Inc. Brown, 440 F Supp. 1114 (D.D.C. 1977), afI'd on other grounds, 
593 F.2d 1365 (D.C. Cir. 1979). 
19. See note 18 supra. 
20. 546 F.2d 1003 (D.C. Cir. 1976). 

2l. Id. at 1008 n.14. 

22. 412 U.S. 1 (1973). 
23. Id. at 5. 
24. Id. at 15. 
25. As of 1976, no court apparently had deCided the question. Shannon v. 
HUD, 409 F Supp. 1189, 1192 (E.D. Pa. 1976), aff'd, 577 F.2d 854 (3d Cir.), cert. 
dented, 439 U.S. 1002 (1978). 
26. Rhode Island Comm. on Energy General Servs. Admmlstration, 561 F.2d 
397 405 (1st Cir. 1977). 
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neys fees were not allowed agamst the government even though 
bad faith was mvolved. 27 
One federal distnct court has awarded fees agaInst the United 
States for actmg m bad faith, but its holding was limited to cases 
brought under the EconomIC Opportunity Act of 1964. 28 ThIS law 
does not explicitly allow fee awards, although the court held that it 
contaIned an Implicit exceptIon to sectIon 2412 m cases of bad faith 
by the government. 29 The court noted that sovereIgn Immunity 
whICh serves as the baSIS for the prohibitIOn agaInst the award of 
sectIon 2412, was not a factor because the funds that were the 
source of the attorneys fees had already been authonzed and ap­
propnated by Congress. 30 
IV CONTINUED CONGRESSIONAL BAR TO FEE AWARDS 
The sovereIgn Immunity doctnne grew out of the anCIent be-
I
lief m the divme nght of kmgs. 31 There IS little doubt that the doc­
trme has no validity m modern Amencan democracy 32 In 1793, 
the Supreme Court was unable to find sovereIgn Immunity m the 
ConstitutIon. 33 Although occasIOnally the VIew surfaces that there 
can be no legal nght agaInst the lawmakmg authority there IS VIr 
tually unammous agreement that the expressed ratIonale for the 
doctnne of sovereIgn Immunity IS neither logIcal nor practIcal. 34 
Whether there eXIsts a baSIS m the ConstitutIon and whether logI­
cal or practIcal, the sovereIgn Immunity of the federal government 
IS unlikely to be JudicIally overturned. 35 Simple JustIce reqUIres 
that Congress, therefore, act at least with regard to awards of attor 
neys fees. 
27 Gibson DaVIS, 587 F.2d 280, 281 (6th Cir. 1978), cert. dented, 99 S. Ct. 
1993 (1979). 
28. Red School House, Inc. Office of EconomIC Opportunity 386 F Supp. 
1177 (D. Minn. 1974). 
29. Id. at 1193-94. 
30. Id. at 1197-98. 
31. Comment, Muntclpal Law--ConstructlOn of the Statute of Llmitations-
Test for Tort Immunity, Marshall Town of Brattleboro, 160 A.2d 762 (Vt. 1960), 
40 B.U.L. REV 557,559 n.12 (1960). 
32. Ayala Philadelphia Bd. of Pub. Educ., 453 Pa. 584, 592, 305 A.2d 877, 
881-82 (1973). See also K. DAVIS, 3 ADMINISTRATIVE LAW TREATISE § 25.01, at 
436-37 (1958). 
33. Chisolm Georgia, 2 U.S. (2 Dall.) 419, 425 (1793). 
34. K. DAVIS, supra note 32, § 25.01, at 437 (1938). 
35. In 1976 the Supreme Court affirmed that the United States "is Immune 
from suit save as it consents to be sued. United States Testan, 424 U.S. 392, 399 
(1976). 
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Currently twenty-mne federal statutes appear to modify the 
prohibitIon m sectIon 241236 agaInst awarding attorneys fees 
agaInst the United States. The pertment provISIons of these stat­
utes are set forth m the Appendix to thIS artIcle. There are also 
many federal statutes that authonze fee awards generally but most 
fail to permit them agaInst the United States expressly Under sec­
tIon 2412, thIS failure places the United States m a pnvileged POSI­
tIon, whIch, as preVIously noted,37 seems mconslstent with the 
pnnclple of uniformity behmd the reVlSlon of the sectIon. It also 
erects a barner to the recovery of fees by a "pnvate attorney gen­
eral, as public mterest litIgatIon often mvolves defendants whICh 
are federal agenCIes. 38 
On its face, and by Judicial mterpretatIon,39 section 2412 pre­
cludes applicatIon of the bad faith exception agamst the United 
States. ThIS, m additIon to the "deep pocket" of the United States, 
permits the federal government to sue anyone, for any purpose, 
mcluding harassment, and nsk nothmg more than losmg the suit. A 
defendant must endure the tIme, expense, and trauma of legal pro­
ceedings, while the government attorney collects hIS or her salary 
Bad faith aSIde, requmng the United States to pay the fees of per 
sons it unsuccessfully sues, even when pnvate partieS would not be 
liable for fees, mIght partIally equalize the contest between the m­
herently unevenly matched litIgants. Perhaps some reverse dis­
cnmmatlOn" IS warranted. 
The above arguments appear generally applicable to suits 
brought agaInst the United States as well. It would be faIr to make 
the United States liable for fees when it exerCIses bad faith m con­
duct provokmg or defending a suit. 4o Furthennore, any actIon 
agaInst the United States will usually be an uneven match whether 
the United States IS prosecutmg or defending. The argument that 
frIvolous claIms will be encouraged if fees are awarded m all suc­
cessful suits agaInst the United States may be answered by notmg 
that the United States may recover fees agaInst partIes who bnng 
such claIms.41 Absent bad faith, whether attorneys fees should be 
36. 28 U.S.C. § 2412 (1976), as amended by Act of July 18, 1966, Pub. L. No. 
89-507, 	§ 1, 80 Stat. 308. 
37 See note 12 supra. 
38. Natural Resources Defense Council, Inc. EPA, 512 F.2d 1351, 1353 (D.C. 
Cir. 1975). 
39. See notes 26 & 27 supra. 
40. See note 24 supra. 
41. See Chnstiansburg Garment Co. EEOC, 434 U.S. 412 (1978), In which 
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awarded agamst partIes other than the United States or other 
"deep pocketed" litigants IS beyond the scope of thIS artIcle. That 
Issue does not have as clear-cut an answer as the question of 
whether sovereIgn Immunity should contmue to bar awards of at­
torneys fees agamst the United States. 
V CONCLUSION 
In recent years Congress has enacted many statutes that per 
mit recovery of attorneys fees. Although a number provIde that 
fees may be awarded agrunst the United States as agrunst any other 
party most do not, and section 2412 precludes awards agamst the 
United States unless expressly authonzed by statute. Thus, even 
the common law rule that a party engagmg m bad faith be held lia­
ble for fees IS apparently mapplicable to the United States. In 
1966, Congress expressed its concern about elimmatmg the dispar 
ity of treatment between pnvate partIes and the United States m 
the allowance of court costs. ThIs pnnciple now reqmres that attor 
neys fees be made recoverable agrunst the United States at least m 
the same situations m whIch they would be recoverable agrunst pn­
vate parties. Even m CIrcumstances In whIch fees would not be re­
coverable agrunst pnvate parties, a case can be made that they 
should be awarded to partIes that prevail agrunst the United States. 
the Court held that Congress Intended that under Title VII of the Civil Rights Act of 
1964 attorneys fees be awarded to all prevailing plaintiffs absent special CIrcum­
stances, but that they should be awarded to prevailing defendants only when the 
plaintiff' suit was "frIvolous, unreasonable or without foundation. Behind thiS dual 
standard IS the policy of encouraging suits to vindicate public policy while discour­
aging frivolous actions. The dual standard IS also applied In cases under the Civil 
Rights Attorney Fees Awards Act of 1976. 42 U.S.c. § 1981 (1976). Patzkowskl 
United States, 576 F.2d 134 (8th Cir. 1978); Brown Culpepper, 559 F.2d 274 (5th 
Cir. 1977). 
APPENDIX 
STATUTORY EXCEPTIONS TO 28 U. S. C. § 2412 (1976).42 
1. 	 EthICs m Government Act of 1978: 
The Senate may by resolution authorIze the reimbursement of any Mem­
ber, officer, or employee of the Senate who IS not represented by the 
Counsel for fees and costs, mcluding attorneys fees, reasonably mcurred 
m obtammg representation. Such reimbursements shall be from funds 
approprIated to the contingent fund of the Senate. 
2 U.S.C.A. § 288i(d) (West Cum. Supp. 1979). 
2. 	 Federal Contested Election Act: 
"The committee [on House AdmmlstratIon of the House of Repre­
sentatives] may allow any party reimbursement from the contingent 
fund of the House of Representatives of his reasonable expenses of 
the contested election case, mcluding reasonable attorneys fees. 
2 U.S.C. § 396 (1976). 
3. 	 Freedom of Information Act: 
"The court may assess agamst the United States reasonable attorney 
fees and other litigation costs reasonably mcurred m any case under 
thiS paragraph In whICh the complamant has substantially prevailed. 
5 U.S.C. § 552(a)(4)(E) (1976). 
4. 	 PrIvacy Act of 1974: 
"The court may assess agaInst the United States reasonable attorney 
fees and other litigatIOn costs reasonably Incurred In any case under 
42. On July 31, 1979, the Senate passed bill that would proVide for awards of 
attorneys fees agamst the United States m some new Clfcumstances. S. 265, 96th 
Cong., 1st Sess., 125 CONGo REC. SlO,924 (daily ed. July 31, 1979). The bill would 
provide for fee awards m agency adjudications subject to 5 U.S.C.A. § 554 (West 
Cum. Supp. 1979) (except those to establish or fix rate or grant or renew license), 
In appeals of such agency adjudications, and In civil actions brought by or against 
the United States. Individuals worth over $1 million and bUSInesses worth over $5 
million would be Ineligible for fee awards. In civil actIOns In WhiCh pnvate party 
would be liable for fees under common law or statutory exception to the Amencan 
rule, the United States would be liable for fees to the same extent as pnvate party. 
In other Civil actIOns (except cases sounding In tort, m WhiCh the United States 
would not be liable for fees) and In the agency adjudications and appeals of agency 
adjudications specified above, the United States would be liable for fees unless the 
court or agency found that the position of the United States as party to the proceed­
mgs was substantially Justified or that special circumstances would make an award 
unJust. Thus, In most cases the United States would probably not be liable for fees. 
The authonzation for fee awards In all Instances except those m WhiCh pnvate 
party would be liable under an exception to the Amencan rule would expire three 
years after the date of enactment of the bill. 
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thIs paragraph m whIch the complamant has substantially prevailed. 
[d. § 552a(g)(2)(B). 
"The court may assess agaInst the United States reasonable attorney 
fees and other litigation costs reasonably Incurred In any case under 
thIS paragraph m whICh the complamant has substantially prevailed. 
Id. § 552a(g)(3)(B). 
In any suit brought under the prOVlSlons of subsection (g)(I)(C) or (D) of 
this section In whICh the court determInes that the agency acted In a 
manner which was Intentional or willful, the United States shall be liable 
to the IndiVidual In an amount equal to the sum of the costs of the 
action together with reasonable attorney fees as determIned by the court. 
[d. § 552a(g)(4). 
5. 	 Government m the Sunshme Act: 
The court may assess agaInst any party reasonable attorney fees and 
other litigation costs reasonably Incurred by any other party who sub­
stantially prevails In any action brought In accordance with the provIsions 
of subsection (g) or (h) of thiS section, except that costs may be assessed 
agamst the plamtiff only where the court finds that the suit was Initiated 
by the plaIntiff pnmarily for fnvolous or dilatory purposes. In the case of 
assessment of costs against an agency, the costs may be assessed by the 
court against the United States. 
[d. § 552b(i). 
6. 	 Civil ServIce Reform Act of 1978: 
An employee of an agency who IS found to have been affected 
by an unjustified or unwarranted personnel action which has resulted In 
the withdrawal or reductIOn of all or a part of the pay allowances, or dif­
ferentials of the employee--(A) IS entitled to receive (ii) reason­
able attorney fees related to the personnel action whICh shall be 
awarded m accordance with standards established under section 770l(g) 
of thiS title. 
5 U.S.C.A. § 5596(b)(1) (West Cum. Supp. 1979). 
(1) Except as proVided In paragraph (2) of thiS subsection, the Board, or 
an adminIstrative law Judge or other employee of the Board deSignated 
to hear a case, may reqUire payment by the agency Involved of reason­
able attorney fees Incurred by the employee or applicant for employment 
if the employee or applicant IS the prevailing party and the Board, 
adminIstrative law Judge, or other employee, as the case may be, deter­
mInes that payment by the agency IS warranted In the mterest of Justice, 
Including any case In which prohibited personnel practice was engaged 
In by the agency or any case In which the agency action was clearly 
without merit. 
(2) If an employee or applicant for employment IS the prevailing party 
and the declSlon IS based on a finding of discnmInation prohibited under 
section 2302(b)(I) of thiS title, the payment of attorney fees shall be In 
accordance with the standards prescribed under section 706(k) of the 
Civil Rights Act of 1964 (42 U.S.C. 2000e-5(k)). 
[d. § 7701(g). 
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7 Right to Financial Pnvacy Act of 1978: 
Any agency or department of the United States or financIal institutIOn 
obtaining or disclosing financial records or Information contained therein 
In vIOlation of thIs title IS liable to the customer to whom such records 
relate In an amount equal to the sum of- (4) In the case of any suc­
cessful action to enforce liability under thIs section, the costs of the ac­
tion together with a reasonable attorney fee as determined by the 
court. 
12 V.S.C.A. § 3417(a) (West Cum. Supp. 1979). 
"In the event of any successful actIon [for mJunctIve relief], costs to­
gether with reasonable attorney s fees as determmed by the court 
may be recovered. Id. § 3418. 
8. 	 Consumer Product Safety Act: 
In any action under thIs subsection the court may In the Interest of JUS­
tice award the costs of suit, Including reasonable attorneys fees and rea­
sonable expert witnesses fees. Attorneys fees may be awarded agamst 
the United States (or any agency or officIal of the United States) without 
regard to sectIOn 2412 of title 28, United States Code, or any other pro­
VISIon of law 
15 V.S.C. § 2059(e)(4) (1976). 
A court may m the mterest of Justice Include In such relief an award of 
the costs of the suit, Including reasonable attorneys fees. Attorneys 
fees may be awarded agamst the United States (or any agency or officIal 
of the United States) without regard to section 2412 of title 28, United 
States Code, or any other provlSlon of law. 
Id. § 2060(c). 
9. 	 TOXIC Substances Control Act: 
The declSlon of the court m an action commenced under subsection (a), 
or of the Supreme Court of the United States on reVIew of such a deCI­
sIOn, may mclude an award of costs of suit and reasonable fees for attor­
neys and expert witnesses if the court determmes that such an award IS 
appropnate. 
Id. § 2618(d). 
The court, m Issumg any final order In any action brought pursuant to 
subsection (a) of thIs sectIOn, may award costs of suit and reasonable fees 
for attorneys and expert witnesses if the court determines that such an 
award IS appropnate. Any court, In ISSUIng its declSlon In an action 
brought to reVIew such an order, may award costs of suit and reasonable 
fees for attorneys if the court determmes that such an award IS appropn­
ate. 
Id. § 2619(c)(2).43 
43. Section 2619(c)(2) allows awards of attorneys fees In the citizen suit prOVI­
sion of the Act, whIch IS Similar to the citizen suit proVIsIons found In twelve other 
envIronmental laws: Endangered SpeCIes Act, Surface Mimng Control and Reclama­
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The 	court In IssUIng any final order In any actIOn brought pursuant to 
subparagraph (A) may award costs of suit and' reasonable fees for attor­
neys and expert witnesses if the court determInes that such an award IS 
appropnate. Any court, m IssUIng its decIsIon m an action brought to re­
vIew such an order, may award costs of suit and reasonable fees for attor­
neys if the court determmes that such an award IS appropnate. 
Id. 	§ 2620(b)(4)(C). 
10. 	 Endangered Species Act of 1973: 
"The court, III IssUIng any final order III any suit brought pursuant to 
paragraph (1) of this subsectIOn, may award costs of litigation (includ­
Illg reasonable attorney and expert witness fees) to any party when­
ever the court determllles such award IS appropnate. 16 U.S.C. 
§ 1540(g)(4) (1976). 
11. 	 Education Amendments of 1972: 
Upon entry of a final order by court of the United States agamst local 
education agencv State (or agency thereof), or the United States (or an 
agency thereof), for failure to comply with any provISIon of thIs chapter 
or for discnmmation on the basIs of race, color, or national ongIn In ViO­
lation of title VI of the Civil Rights Act of 1964, of the fourteenth amend­
ment to the ConstitutIon of the United States as they pertaIn to elemen­
tary and secondary education, the court, m its discretion, upon a finding 
that the proceedings were necessary to bnng about compliance, may al­
low the prevailing party other than the United States, a reasonable at­
torney s fee as part of the costs. 
20 U. S. C. § 1617 (1976). 
12. Tax Reform Act of 1976: 
In any suit brought under the provISIon of paragraph (1)(a) m whICh the 
Court determmes that an employee of the Internal Revenue SeTVlce m­
tentionally or willfully failed to delete In accordance with subsectIon (c), 
or m any suit brought under subparagraph (1)(8) m whICh the Court de­
termmes that an employee mtentionally or willfully failed to act m ac­
tion Act, Federal Water Pollution Control Act Amendments of 1972, Manne Protec­
tIOn, Research, and Sanctuanes Act, Deepwater Port Act, Safe Dnnkmg Water Act, 
NOIse Control Act, Energy Policy and Conservation Act, Solid Waste Disposal Act, 
Clean AIr Act Amendments of 1977, Outer Continental Shelf Lands Act, and Natural 
Gas Pipeline Safety Act Amendments of 1976. See appendix. These statutes do not 
specifically say that fees may be awarded agamst the United States, but each allows 
fee awards m actions brought pursuant to specified section, whICh m all cases In­
cludes the United States among possible defendants. Attorneys fees have been 
awarded agamst federal government defendants under some citizen suit proVISIOns. 
See, e.g., Natural Resources Defense Council, Inc. EPA, 484 F.2d 1331 (1st Cir. 
1973) (Clean AIr Act); Save Our Sound FisherIes Ass n Callaway, 429 F Supp. 
1136 (D.R.1. 1977) (Federal Water Pollution Control Act Amendments of 1972 and 
Manne Protection, Research, and SanctuarIes Act). Except for the Natural Gas 
Pipeline Safety Act, these statutes, on theIr face, do not limit fee awards only to pre­
vailing parties. 
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cordance with subsection (g), the United States shall be liable to the per­
son 	m an amount equal to the sum of the costs of the action 
together with reasonable attorney s fees as determmed by the Court. 
26 U.S.C. § 6110(i)(2) (1976). 
13. 	 Surface Minmg Control and Reclamation Act of 1977 
"The court, m Issumg any final order m any action brought pursuant 
to subsection (a) of thiS section, may award costs of litigation 
(including attorney and expert witness fees) to any party whenever 
the court determmes such award IS appropnate. 30 U.S.C.A. 
§ 1270(d) (West Cum. Supp. 1979). 
Whenever an order IS Issued under thiS section, or as a result of any 
admmlstratIve proceeding under thiS chapter, at the request of any per­
son, sum equal to the aggregate amount of all costs and expenses 
(including attorney fees) as determmed by the Secretary to have been 
reasonably mcurred by such person for or III connection with hiS particI­
pation m such proceedings, mcluding any Judicial reVieW of agency ac­
tIons, may be assessed agamst either party as the court, resulting from 
Judicial review or the Secretary resulting from admmlstrative proceed­
mgs, deems proper. 
Id. 	§ 1275(e). 
14. State and Local Fiscal AssIstance Amendments of 1976: 
"In any actIOn under thIS section to enforce § 1242(a) of thIS title, the 
court m its discretion, may allow the prevailing party other than the 
United States, reasonable attorney fees, and the United States shall 
be liable for fees the same as a pnvate person. 31 U.S.C. § 1244(e) 
(1976). 
15. 	 Federal Water Pollution Control Act Amendments of 1972: 
"The court, m ISSUIng any final order m any actIOn brought pursuant 
to thIS section, may award costs of litigation (including reasonable at­
torney and expert witness fees) to any party whenever the court de­
termmes such award IS appropnate. 33 U.S.C. § 1365(d) (1976). 
16. 	 Manne ProtectIon, Research, and Sanctuanes Act: 
"The court, m ISSUIng any final order m any suit brought pursuant to 
paragraph (1) of thIS subsectIOn may award costs of litigation 
(including reasonable attorney and expert witness fees) to any party 
whenever the court determmes such award IS appropnate. Id. 
§ 1415(g)(4). 
17 	 Deepwater Port Act: 
"The court, m Issumg any final order m any action brought pursuant 
to subsection (a) of thIS section, may award costs of litigation 
(including reasonable attorney and expert witness fees) to any party 
whenever the court determmes such award IS appropnate. Id. 
§ 1515(d). 
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18. 	 Safe Dnnkmg Water Act: 
"The court, m Issumg any final order m any action brought under 
subsectIOn (a) of this sectIOn, may award costs of litigation (including 
reasonable attorney and expert witness fees) to any party whenever 
the court determmes such an award IS appropnate. 42 U.S.C. 
§ 3OOj-8(d) (1976). 
19. Civil Rights Attorney s Fees Awards Act of 1976: 
In any action or proceeding to enforce a provlSlon of sections 1981, 1982, 
1983, 1985, and 1986 of thiS title, title IX of Public Law 92-318, or In 
any Civil action or proceeding to enforce, or chargIng a Violation of, a 
provlSlon of the United States Internal Revenue Code, or title VI of the 
Civil Rights Act of 1964, the court, In its discretion, may allow the pre­
vailing party, other than the United States, a reasonable attorney s fee as 
part of the costs. 
Id. 	§ 1988.44 
20. 	 Civil Rights Act of 1964: 
"In any action commenced pursuant to thiS subchapter, the court, m 
its discretion, may allow the prevailing party other than the United 
States, a reasonable attorney s fee as part of the costs, and the United 
States shall be liable for costs the same as a pnvate person. Id. 
§ 2000a-3(b). 
"In 	any action or proceeding under thiS subchapter the United States 
shall be liable for costs, mcluding a reasonable attorney s fee, the 
same as a pnvate person. Id. § 2000b-1. 
In any action or proceeding under thiS subchapter the court, In its dis­
cretion, may allow the prevailing party other than the [Equal Employ­
ment Opportunity] Commission or the United States, a reasonable attor­
ney s fee as part of the costs, and the CommiSSIOn and the United States 
shall be liable for costs the same as a pnvate person. 
Id. 	§ 2000e-5(k). 
21. 	 Legal Services Corporation Act Amendments of 1977 
If an action IS commenced by the corporation or by a recIpIent and a fi­
nal order IS entered In favor of the defendant and agaInst the Corpora­
44. Fees may be recovered agamst the United States only m actions brought 
"by or on behalf of the United States to enforce the Internal Revenue Code. 
Shannon HUD, 577 F.2d 854 (3d Cir.), ceTt. dented, 439 U.S. 1002 (1978). And 
even m such cases they may be recovered only upon finding that the action was 
frivolous, unreasonable, or without foundation. See not~ 41 supra. NAACP v. 
Civiletti, No. 78-1639 (D.C. Cir. Sept. 26, 1979). Chief Judge Wnght, dissenting m 
Civiletti, contended that Congress did not mtend that fees be recoverable from the 
United States under the Act only m tax cases. One of hiS arguments was that the at­
torneys fees provlSlon of the Rehabilitation Act of 1973,29 U.S.C. § 794a(b), paral­
lels the Civil Rights Attorney Fees Awards Act of 1976" and the fonner sponsor 
and the accompanymg Committee Reports made it clear that thiS attorneys fees pro­
VISIOn IS to be used to vmdicate nghts agamst the federal government. 
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tion or a recIpient's plaintiff, the court shall, upon motion by the defen­
dant and upon a finding by the court that the action was commenced or 
pursued for the sole purpose of harassment of the defendant or that the 
Corporation or a recIpient's plaintiff maliCIOusly abused legal process, en­
ter an order awarding reasonable costs and legal fees Incurred by 
the defendant. 
42 U.S.C.A. § 2996e(f) (West Cum. Supp. 1979). 
22. 	 Uniform RelocatIon ASSIstance and Real Property AcqUlsition PoliCieS 
Act of 1970: 
(a) The Federal court havmg JunsdictlOn of a proceeding Instituted by a 
Federal agency to acqUire real property by condemnation shall award the 
owner of any nght, or title to, or mterest m, such real property such a 
sum as will m the opmlOn of the court reimburse such the owner for hiS 
reasonable costs, disbursements, and expenses, mcluding reasonable at­
torney, appraisal, and engmeenng fees, actually mcurred because of the 
condemnation proceedings, if ­
(1) the final Judgment IS that the Federal agency cannot acqUire the 
real property by condemnation; or 
(2) the proceeding IS abandoned by the United States. 
(b) Any award made pursuant to subsection (a) of thiS section shall be 
paid by the head of the Federal agency for whose benefit the condemna­
tion proceedings was mstituted. 
(c) The court m rendenng a Judgment for the plaintiff m proceeding 
brought under section 1346(a)(2) or 1491 of title 28, awarding compensa­
tion for the takmg of property by a Federal agency or the Attorney Gen­
eral effecting settlement of any such proceeding, shall determme and 
allow to such plaintiff, as a part of such Judgment or settlement, such 
sum as will m the opmlOn of the court or the Attorney General reim­
burse such plamtiff for hiS reasonable costs, disbursements, and ex­
penses, mcluding reasonable attorney, appraisal, and engmeenng fees, 
actually mcurred because of such proceeding. 
42 U.S.C. § 4654 (1976). 
23. 	 NOlse Control Act of 1972: 
"The court, m IssUlng any final order m any action brought pursuant 
to subsection (a) of thIS section, may award costs of litigatlOn 
(including reasonable attorney and expert witness fees) to any party 
whenever the court determmes such an award IS appropnate. Id. 
§ 4911(d).45 
24. 	 Energy Policy and Conservation Act: 
"The court, m IssUlng any final order m any actlOn brought pursuant 
to subsection (a) of thIS section, may award costs of litigation 
(including reasonable attorney and expert witness fees) to any party 
whenever the court determmes such award IS appropnate. Id. 
§ 6305(d). 
45. 	 See note 43 supra. 
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25. 	 Solid Waste Disposal Act: 
"The court, m Issumg any final order m any action brought pursuant 
to this section, may award costs of litigation (including reasonable at­
torney and expert witness fees) to any party whenever the court de­
termmes such an award IS appropnate. [d. § 6972(e). 
26. Clean Air Act Amendments of 1977 
In the case of any action brought by the AdminIstrator under this subsec­
tion, the court may award costs of litigation (including reasonable attor­
ney and expert witness fees) to the party or parties agamst whom such 
action was brought m any case where the court finds that such action was 
unreasonable. 
42 V.S.C.A. § 7413(b) (West Cum. Supp. 1979). 
"The court, m Issumg any final order m any action brought pursuant 
to subsection (a) of thiS section, may award costs of litigation 
(including reasonable attorney and expert witness fees) to any party 
whenever the court determmes such award IS appropnate. [d. 
§ 7604(d). 
"In any JudiCial proceeding under thiS section, the court may award 
costs of litigation (including reasonable attorney and expert witness 
fees) whenever it detennmes that such award IS appropnate. [d. 
§ 7607(f). 
27 	 Outer Continental Shelf Lands Act Amendments of 1978: 
A court, m ISSUIng any final order m any action brought pursuant to 
subsection (a)(I) or subsection (c) of thiS section, may award costs of 
litigation, mcluding reasonable attorney and expert witness fees, to 
any party whenever such court detennmes such award IS appropn­
ate. 43 V.S.C.A. § 1349(a)(5) (West Cum. Supp. 1979). 
28. 	 Natural Gas Pipeline Safety Act Amendments of 1976: 
In any actIOn under thiS section the court may, m the mterest of Justice, 
award the costs of suit, mcluding reasonable attorney fees and reason­
able expert witnesses fees, to a prevailing plamtiff. Such court may m 
the mterest of Justice, award such costs to prevailing defendant when­
ever such action IS unreasonable, fnvolous, or meritless. 
49 V.S.C.A. § 1686(e) (West Cum. Supp. 1979). 
29. 	 Foreign Intelligence Surveillance Act of 1978: 
An aggneved person shall be entitled to recover reasonable 
attorney s fees and other mvestigatIon and litigation costs reasonably 
mcurred. 50 V.S.C.A. § 1810 (West Cum. Supp. 1979). 
